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Ombudsman

J. Paul Dubé, Ombudsman

BY E-MAIL

January 29, 2025

Council for the Township of Wollaston
c/o Mayor Michael Fuerth

90 Wollaston Lake Road, PO Box 99
Coe Hill ON KOL 1PO

Dear Members of Council for the Township of Wollaston:

Re: Closed meeting complaint

My Office received a complaint regarding the Township of Wollaston’s
Communication Team. The complaint raised concerns that the Communication
Team is a committee of council and failed to hold meetings that were open to the
public as required by the Municipal Act, 2001 (the “Act”).’

My review has determined that, while the Communication Team is a committee of
council and subject to the open meeting rules, it has not held any meetings to date,
and consequently, has not violated the Act.

Ombudsman’s role and authority

As of January 1, 2008, the Act gives anyone the right to request an investigation
into whether a municipality has complied with the Act in closing a meeting to the
public. Municipalities may appoint their own investigator. The Act designates the
Ombudsman as the default investigator for municipalities that have not appointed
their own. My Office is the closed meeting investigator for Township of Wollaston.

My Office has investigated hundreds of closed meetings since 2008. To assist
municipal councils, staff, and the public, we have developed an online digest of
open meeting cases. This searchable repository was created to provide easy

180 2001, ¢ 25 [Municipal Act, 2001].
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access to the Ombudsman’s decisions on, and interpretations of, the open meeting
rules. Council members and staff can consult the digest to inform their discussions
and decisions on whether certain matters can or should be discussed in closed
session, as well as issues related to open meeting procedures. Summaries of the
Ombudsman’s previous decisions can be found in the digest:
www.ombudsman.on.ca/digest.

The Ontario Ombudsman also has the authority to conduct impartial reviews and
investigations of hundreds of public sector bodies. This includes municipalities,
local boards, and municipally-controlled corporations, as well as provincial
government organizations, publicly funded universities, and school boards. In
addition, the Ombudsman’s mandate includes reviewing complaints about the
services provided by children’s aid societies and residential licensees, and the
provision of French language services under the French Language Services Act.
Read more about the bodies within our jurisdiction here:
www.ombudsman.on.ca/have-a-complaint/who-we-oversee.

Review

My Office obtained and reviewed relevant documentation, including
correspondence from the Communication Team, the Township’s procedure by-law,
and the resolution establishing the Communication Team. We also spoke to the
members of the Communication Team, which includes two councillors and the
Township’s former CAO-Clerk, along with the subsequent CAO-Clerk (who left the
position shortly before our Office issued its findings).? My Office received full co-
operation in this matter.

The Communication Team’s purpose and status

The Communication Team was established by resolution of council on May 14,
2024. 3 The resolution describes the Communication Team’s purpose, which is to
improve the flow of information from council to the public, and to present a formal
communication policy to council for its consideration. It consists of three members:
The Township’s former CAO-Clerk and two members of council. The
Communication Team does not have terms of reference.

2 Throughout this letter, we will use the term “former CAO-Clerk” to refer to the individual serving on
the Communication Team, and the term “subsequent CAO-Clerk” to refer to the individual serving as
CAO-Clerk for the Township at the time of our investigation.

3 Resolution 32, Minutes of May 14 Regular Council Meeting, Township of Wollaston, online:
<https://wollaston.civicweb.net/filepro/documents/16661/?preview=19146>.
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The individuals we interviewed told my Office that the Township has limited staff
resources, so the Communication Team was established to efficiently release
information to the public via, for example, the simultaneous posting of council
meeting minutes and corresponding audio recordings on the Township’s website.

My Office was told by the subsequent CAO-Clerk that there is no intention to keep
the Communication Team in place, however council had not formally dissolved it at
the time of this letter.

Communication Team meetings and telephone call regarding the audio
recording of the May 14, 2024 council meeting

The complaint raised concerns that the Communication Team may have conducted
meetings that should have been subject to the open meeting requirements in the
Municipal Act, 2001. More specifically, the complaint raised concerns that the
Communication Team had met and collectively decided to remove the audio
recording of the May 14, 2024, council meeting from the Township’s website.

My Office determined that the Communication Team did not hold any scheduled
meetings. A meeting was scheduled in May 2024, but it was cancelled, and the
members have not held any additional meetings to date.

My Office was told that there was a telephone call between the former CAO-Clerk
and another member of the Communication Team regarding the audio recording of
the May 14, 2024, council meeting. The call centred on the Communication Team
member expressing concerns that the audio recording had been posted on the
Township’s website without the corresponding meeting minutes. The participants on
that call could not recall the exact date of the call but told my Office that it occurred
after the audio recording was posted online.

We were told that the audio recording was removed shortly after it was posted
online and was subsequently re-uploaded several days later alongside the
corresponding meeting minutes.

We were told that there was no direction, agreement, or suggestion to remove the
audio recording during the telephone call. My Office was advised that it was the
sole decision of the former CAO-Clerk to temporarily remove the audio recording
until it could be posted alongside the corresponding meeting minutes, and no
Communication Team decision or deliberations occurred during this call.
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Analysis

The Communication Team is a committee that is subject to the open meeting rules

To be subject to the open meeting provisions of the Act, a body must be a council,
local board or committee of either. The Act defines a “committee” as any advisory
or other committee, subcommittee or similar entity of which at least 50% of the
members are also members of one or more councils or local boards.# As the
Communication Team is composed of three members, consisting of two councillors
and the former CAO-Clerk, it meets the Act’'s 50% council membership threshold.
Therefore, the Communication Team is a committee subject to the open meeting
rules in the Act.

The telephone call between Communication Team members was not a meeting

While the Communication Team did not hold any scheduled meetings, two
members discussed the audio recording of the May 14, 2024, council meeting
during a short telephone call. The call involved a quorum of the Communication
Team’s members, but did not materially advance the business or decision-making
of the Communication Team.

Subsection 238(1) of the Act sets out a two-part test to determine whether a
gathering meets the definition of a “meeting.” A “meeting” under the Act occurs
where (i) a quorum of members is present, and (ii) members discuss or deal with a
matter in a way that materially advances the committee’s business or decision-
making.®

Previously, the Act required members to be physically present to be counted
towards quorum. The rules for electronic meetings were amended in 2020, due to
the COVID-19 pandemic. Now, all forms of electronic communication can be
considered when assessing whether a member is present at a meeting. My Office
has determined that for the purposes of an electronic meeting, the meeting “place”
is electronic and that members may be “present” when they come together
electronically to discuss and advance business.®

Subsection 238(3.1) of the Act states that a procedure by-law may provide that
members of council, local boards or a committee of either may participate
electronically in a meeting as set out in the by-law. The Township’s procedure by-
law defines “electronic participation” as participating in a meeting by telephone,

4 Municipal Act, 2001, s.238(1).
5 Ibid.
8 Whitestone (Municipality of) (Re), 2024 ONOMBUD 11, online: <https://canlii.ca/t/k6vgt>.
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internet, or other electronic means as decided upon by council. Accordingly, the
phone call between two members of the Communication Team constitutes a
quorum.

My Office has found that “materially advances” means considering the extent to
which the discussions at issue moved forward the business of the body.” A
discussion likely materially advances business or decision-making when it votes,
reaches an agreement, provides direction or input, discusses or debates a
proposal, course of action, or strategy.®

In this case, the phone call between the two Communication Team members was
brief and centered on one member’s concerns that a council meeting audio
recording had been uploaded without the corresponding meeting minutes. The
phone call did not involve any agreements, debates, decisions, or direction. My
Office was told that the decision to remove the audio recording was independent of
the call and solely at the discretion of the former CAO-Clerk. Accordingly, the phone
call did not materially advance the business or decision-making of the
Communication Team.

Conclusion

The Township of Wollaston’s Communication Team is a committee subject to the
open meeting rules in the Municipal Act, 2001. The Communication Team has not
held any meetings to date, and therefore it has not contravened the open meeting
rules. My Office was told that the Communication Team does not intend to hold
meetings, but it has not, to date, been formally dissolved. Should the
Communication Team conduct meetings in the future, it must comply with the open
meeting requirements in the Act, including the requirements to provide public notice
of its meetings, record minutes, pass a resolution before closing a meeting, and
restrict the discussion during the closed meeting to matters that fit within the open
meeting exceptions.

As a best practice, the Communication Team should also take care to avoid
discussions that may advance its business or decision-making during informal
gatherings, including by electronic means, as quorum is easily reached because of
its small committee size.

7 Casselman (Municipality of) (Re), 2022 ONOMBUD 13 (CanLll), online: <https://canlii.ca/t/irkx5> at
paras 26-27.
8 Ibid.
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| would like to thank the Township for its co-operation during my review. The
Township’s current CAO-Clerk indicated that this letter would be shared with
council and placed on the agenda for the next council meeting, and that a copy will
be made available to the public prior to that meeting. At that time, | will also post a
copy of this letter on my website at www.ombudsman.on.ca.

Sincerely,

—

M//_

T ——— ———

Paul Dubé
Ombudsman of Ontario

Cc: Ralph Walton, CAO-Clerk, Township of Wollaston

Cette lettre est aussi disponible en francgais
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